Received 11/09/05
MSHA/OSRV
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Sent: Wednesday, November 09, 2005 8:18 AM

To: zzMSHA-commenis@dol.gov.
Subject: Supplement to Oral Testimony

Re: RIN 1219-AB41

Rebecca J. Smith

Acting Director

Office of Standards, Regulations, and Variances
Mine Safety & Health Administration

US Department of Labor

1100 Wilson Blvd.

Arlington, VA 22209

Dear Ms. Smith:

Thank you for giving me the opportunity to present oral testimony at the November 8, 2005, public hearing concerning
MSHA's Advance Notice of Proposed Rulemaking related to substance abuse prevention in the mining industry (Oct. 7,
2005, Federal Register). This is an extremely important subject and is one that should be covered in new and annual
refresher training for miners as part of the existing Part 46/48 standards.

| noted during testimony, regarding accident investigation reports, that although | believe any acceptable root cause
investigation must explore whether worker impairment played a role in accident causation, mine operators may find it
difficult to obtain this information - especially in fatality cases where the victim's family may block an autopsy, or where
such results may take months to obtain. As stated in my testimony, because many states' worker's compensation
systems preclude payment to the injured worker (or a deceased worker's family) if the worker was impaired by alcohol
or illegal drugs, there is often resistance to permitting an employer to obtain this information quickly. Mine operators
should make every reasonable effort to include this information in their mandatory reports under 50.11 but should not
be penalized for "incomplete” reports if this information is unavailable. Moreover, the voluntary production of this
information in an accident report should not form the basis for a citation against the mine operator. If MSHA uses the
reports in such a manner, it will have a chilling effect on self-incriminating disclosures in light of the potential criminal

penalties under Section 110 of the Mine Act.

In addition, MSHA should support efforts to implement drug-free workplace programs and assist small mines by making
model programs available through MSHA's Small Mines Office and on the website. MSHA should also consider posting
links to free resources such as Alcoholics Anonymous, Narcotics Anonymous and Alanon (for family members) as
these programs are extremely effective in helping alcoholics and addicts maintain recovery and, unlike programs
through a company's Employee Assistance Program, do not require the miner to "self-disclose" to his/her employer in

order to get assistance.

With respect to drug testing, many companies already do testing under the DOT program for individuals holding
commercial driver's licenses (CDLs). | urge the agency fo consider adoption of this program or to otherwise harmonize
any regulatory efforts to ensure that mine operators do not have to abandon existing programs or have to deal with two
competing regulatory requirements on the same issue. Moreover, MSHA should ensure that there are no conflict of law
issues that could be created by any rulemaking - e.g., placing mine operators in a position that by complying with
MSHA they are violating the Americans With Disabilities Act (which protects alcoholics and addicts under certain
circumstances) and/or the Family and Medical Leave Act (which recognizes addiction and alccholism as "serious
ilinesses” that entitle gualified individuals to up to 12 weeks of unpaid leave for treatment, with their job rights preserved
during this period). There may also be collective bargaining agreements that must be considered when mandating any

programs in this area.

Although the ANPRM did not list it among the questions, MSHA needs to also consider how it will address independent
contractors who work sporatically on mine sites and who may not be willing to implement a full-blown program (or
testing scheme) in order to perform work for fewer than 5 days at a mine. This is a complicated issue, with many legal
aspects to consider, and | suggest that mine operators who have exercised due diligence in selection of contractors
through a prequalification process that requires contractors to affirm that they enforce Drug-Free Workplace criteria
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should be exempt from citations arising from contractor violations of 30 CFR 56/57.20001 or any future rules involving
substance abuse prevention.

Finally, MSHA may want to consider reviving its tripartite Committee on Substance Abuse Prevention. As a member of
the earlier Committee in the late 1980s and early 1990s, | can atiest that this Committee was extremely productive in
stimulating cooperative discussion and outreach by industry, labor and state mining agencies and it produced several
significant work products that remain useful today for training purposes. | would be happy to again participate in such
an effort if appropriate. Given the length of time that most MSHA rulemaking take to come to fruition, this may be a
good supplementary approach to address issues immediately through development of guidance and supporting

collateral materials.

During my testimony on November 7, 2005, | referenced a PowerPoint presentation that | presented on October 12,
2005, at MSHA's TRAM conference concerning substances abuse prevention in mining. The MSHA panel asked that |
submit it for the record. Please find this PowerPoint attached hereto.

Again, thank you for the opportunity to participate in this significant rulemaking. Please let me know if | can provide any
additional information.

Adele L. Abrams, Esq., CMSP

Law Office of Adele L. Abrams P.C.
4740 Corridor Place, Suite D
Beltsville, MD 20705

301-595-3520

301-595-3525 fax
www.safety-law.com

11/09/2005
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Overview

¢ Progress has been made overall in the
pattle against substance abuse In the
Wworkplace.

o Smaller employers (Including mining and
construction Industries) lag behind.

¢ Reason? Perceived lack of reseurcesi and
administrative: stafi.

— Seme employEers do not KNOW WHAEKE 0! Stalitin
PULHING 2 pregam tegether:

— @uhers lackiiniormationranout the e =
CONSEJUENCES Of takiNg MO POSILIoN; NI bhIS
critical ISSUE.
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Overview

— Fallure to address Issue proactively makes
such companies the employer of “last resort”
for addicts and alceholics.

— Between 10 and 20 percent of the nation’s
Wworkers who die on the jolb test poesitive for
alcehol or ether drugs

— Moreover, 47 percent ofi Industrial Injures are
inked to) alconoll consumption and alcenoelism.

— @nel N seven miners hasi serous: alcohol
preklem; 12.31 %) usedi et drtgs in past
MenRth:

» BE@INIGNCINES Dot iet Vol mine BECOMIE: & \Work
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Substance Abuse Impact

¢ In addition to accident costs, substance abuse at
work Increases:
— absenteeism
— Judgment errors
— medical insurance claims, and
— decreases employee moerale and! preductivity/.

& 25 % of construction/mining lakerers and
SUPERVISeKS hetween the ages oif 18 and 49 admiit:
te lllegal drtig use wWithin therpast year!

9 44°96 off current et drlig USErs report that they,
WOorK o companies withr 1-24- empley/ees;, Whlle
enRiy 1SH Y% Woerk o establishments Wikl mere
than 500 empleyees.
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Challenges to Prevention

¢ Workers cover up the impaired actions of their colleagues
because of a reluctance to “narc” on buddies.

— This can have grave conseguences because Iff Worker Is
too drunk or stoned to work, he is probably too impaired
to drive homel!

— | management: Is not noetified and the individual 1s
permitted to leave: the site, lianility may result in the
event of an acclident:.

¢ Companies must make It clear that confidentiality, of
“whistieblewers: will l9e: protected.

9 Companies must proetect the privacy, ol WerKers WA Come
lernward veluntarily/ and seek helpr o Whe, pPesi-testing, opi
te enrell in; a treatment; progiramni or Use a cCompany/.
Empleyee Assistance Progiami (EAPR).

(©) Lavw Ofiicer ol Adelert. Abrams =
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Protecting Investment in WWorkers

¢ Addiction and alcoholism must be recognized as a
disease, not as a moral failing.

¢ A draconian approach of simply firing werkers
because ofi addiction/alcoholism Invelves other
costs, Including loss ofi the Investment in the
Worker’s trainimng.

¢ |t costs less to) treat an addiction than to replace
a skilled empleyee.

» AWoerker Whoris helped INter recoVeRy oy the
empleyer willtkerleyal and procductive:
— ULSL Department of Laker and Hazelden sugeest that
rEpPerted o9 preklems, SUch as; aceidents, albsenteersm

andinceompletenWorks are reduced 7S pPercens amoeng
treated empleyEees;

(©) Lavw Ofiicer el Adelert. Abrams =
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Drug/Alcohol Testing

While drug testing may not be cheap, It Is essential that
this be a component ofi the program.

Many companies test post-accident, as this provides a
legitimate basis for disciplinary action, and may. offer a
possible defense te worker’s compensation claims).

Certain ndividuals (e.g., CDL drivers) may. be subject to
randoem; testing.

Some companies; test Individuals wiho benave. in a manner
that sUggests the Worker IS Impailred and Peses a danger te
nimselfrand others.

— Cauten: Collecuve Bargaming Agrecmenits: meay/ NaVve SPECIiic
previsions; on drug/alcehel testing) and It 1S Impertant te
cCoordinater stch pregramsi withr the unien and alkide by the
CBA.

(©) Lavw Ofiicer el Adelert. Abrams =
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Supervisor Training

& Supervisors need to be informed on hew to
identify an addiction-related problem in advance
off a catastrophic event, as well as how to get
help for addicted Workers.

¢ \Woerkers who are suspected of being “under the
Influence” should be taken te a private area, and
a Second supervisor or Witness should e present
o decument: any: action or statements.

& SEnIer management must be noetified aff these
evenis.

¢ It may. 9e necessany te suspend a woerker untifan
InVvestigatien can take place: and/er untifthe
\WerKkercompletes treatments oK IS evalliatedr 1oy
the company: EARL

(©) Lavw Ofiicer el Adelert. Abrams =
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Dealing with Impaired \WWorkers

¢ Impaired workers should be escorted
home.

¢ The cost of a single drug-er-alcohol
related accident te the cempany. far
outbtwelghs the price of Implementing 2
preventative pregrami!

¢ lif 2 Woerker s calght pessessing or dealing
drgs on the empleyersiwoerksite, lecal
l2W eniierecemenit autherities sheuld e
Contacied e assIStiance:

(©) Lavw Ofiicer el Adelert. Abrams =
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Developing Substance Abuse
Prevention Programs

TThere are five basic components of
Substance abuse prevention
programs:

A written policy.
SUPERVISEF training
Empleyee education
Empleyeer assiStance
PrUgrand alcenel testing

S Y -

(©) Lavw Ofiicer el Adelert. Abrams =
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Tools for Program Development

¢ The U.S. Department of LLabor has
drug-firee workplace adviser program
pullder e-tools aimed at helping
small businesses develop apprepriate
pregrams and pelicies.

SVIWINEESHERE BV SIBINCYSHIsSiEaRCEANISE/S
prEllotsinEss et

— prtios 22w elolclov /o fidlnielgelfinlers /.
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http://www.osha.gov/SLTC/substanceabuse/smallbusiness.html
http://www.osha.gov/SLTC/substanceabuse/smallbusiness.html
http://www.dol.gov/asp/programs/drugs/workingpartners/dfwpadvisor.asp

Federal Laws Addressing
Substance Abuse

¢ Two main federal laws apply te the employer’s
rights and obligations with respect to maintaining
a workplace that Is free of sulbbstance abuse, while
alse handling human resource Issues legally.

— Drug-Eree Workplace Act off 1968 and
— Americans with Disabilities Act.

> i additien; miRing/construction: companies thalt PEerierm
Wolk URder govermmeEnt Contracts may. 19e sUkject te the
reEguIremERLS G the Rehabilitatieon ACt oif 19738 (Section
503 pPErtains e employmenit ol persens with disaljlities,
INclivding these addicied terdirtigs, o aicehol):

(©) Lavw Ofiicer el Adelert. Abrams =
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Other Federal Laws . . .

o Family and Medical Leave Act (and analegous
state laws) may reguire 12+ weeks of leave to
attend renhabilitation (addiction/alcoholism are
considered serious diseases by the AMA)

o U.S. Department of Transportation’s regulations
pertaming to individuals whe hoeld commercial
driver’s licenses (CDhLs).

o Mine eperators face enfercement sanctons frem
the MISHA andl OSHA! I they/ fialll te) protect:
empleyees by PeErmitting Idnvicdualshwiae: are
“Under the milbence™ terworlk at: the Jelasiite.

(©) Lavw Ofiicer el Adelert. Abrams =
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Drug-Free Workplace Act

¢ The Drug-Free Workplace Act requires some
Federal contractors and alll Federal grantees to
agree that they will prowde drug-free workplaces
as a condition ofi receiving a contract or grant
frem| a Federal agency.

& he Act does not apply te small centracts (<=
$100K) noer to sulbcontractors or sulbgrantees.

¢ Contractors performing work in federal facilities
are reguirea te have: drug:-free workplace
PrEGFANIS:

o he Acti dees noet reguire; authoerize OR: preknoli
dirtgl testing.

¢ Alcoholandinen=prescrpuion driig USE ane
exempl e the pregrami reguiremenis:

(©) Lavw Ofiicer el Adelert. Abrams =
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Drug-Free Workplace Act

To comply with the Drug-Free Workplace Act, employer must:

1. Publish policy statement to employees inferming them that unlawiul
manufacture, distribution, dispensation, poessession or use of a controelled
substance in the workplace is' prohibited.

2. Establish a drug-firee awareness program letting employees knew! ofi the
dangers oi drrug| abuse, the policy ef maintaining a drug-free werkplace,
avallable drug counseling, and EAR; and the penalties, fior vielations.

s Noetify empleyees that they must abide by the pelicy asia condition of
empleymenitt on the federal contract, AND: that they must notify, the
employer ifi the empleyee is convicted of a workplace drug vielatien:

2 INouiy ther contracting agency, Within: LO0rdays after learning that a covered
empleyee hias een; convicted of a criminaifdiftg vielatien i the werkplace:

5 Impose a penalty on any vielating employee OR reduile: satisiactorny
participawenin 2 diftglalbuse assisStance: o rehabilitaten; program:

6 Vake an enegeing, geed faithl efiert, ter maintain  a drtg-iree Werkplece: 19y
MEEUNG therreguiremEnts off the Act:

(©) Lavw Ofiicer el Adelert. Abrams =
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Drug-Free Workplace Act

¢ The penalties for violations of the Act
Include:

— Payments for contract or grant activities may.
pe suspended.

— Contract or grant may. 9e suspended or
terminated.

— Contractor or grantee may. e prohinited fifem
FECEeIVING), Or pakticipating 1n;, any. ivitire
CORNUFACHS G Ghanits awarded By any: EFederal
dJERCY. G) 2 SPECIEC PERIGE, ROt 16 EXCEE
Ve years.

(©) Lavw Ofiicer el Adelert. Abrams =
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Americans With Disabilities Act

¢ Applies to companies with 15+employees
(analogous state laws may coever smaller
companies)

¢ Enferced by Equal Employment Opportunity.

Commission (EEOC) o by state human rights
agencies

¢ Drlg addiction and alcenolism are coveread
disabilities “affecting major lifer activities: BUI
Iittle case: law ter estanplish tiue “Brght ine” tests
eRWhRAE EmpPleyErs can ancicannel 6 e:

— JIhe Case precedent: may/ vany/ depencdingl tpen\wihalch
CoUrt et Appeals Circulir cContrels IR Yeul area:

(©) Lavw Ofiicer el Adelert. Abrams =
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Americans With Disabilities Act

In a nutshell . . .

o Employers may prehibit the illegal use off drugs and the use
oif alcehel 1R the woerkplace.

o e ADA IS net vielated by, tests for illegal use off dirugs (lbuit
rememider te meet state requirements, Which may. diffier
rem fiederal stancdards).

» Employers may discharge or deny employment: e persens
Whercurrenth/engage i thenllegal tse o drugs:

9 Employers may noet dischminate: agaist drug addictsywhe
aie net currently/ Using drugs and have heenrrehabiliiated
oI have: a histery, of diftg addiction:

(©) Lavw Ofiicer el Adelert. Abrams =
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Americans With Disabilities Act

Employers may not discriminate against drug addicts who

are currently in a rehabilitation program, EAPS, outpatient

treatment and support groups such as NA or AA

— Emploeyers must proevide reasonable accommoedation such as allowing
time to attend suchi programs.

Employers may: discipling, discharge or deny employment

to alcehelicsi whoese use of alcohol impairs job perfermance

OFr conduct te the same extent that such conduct would

result 1n disciplinary, action for other employees.

Empleyees whoe use drugs and alcehpl may, be required te
meet the same: standards; set: ior other empleyees.

Individuals withr 2 record ol addichion), e Whe: ale
erreneously percened asi heingl addicts, are covered by the
ADA guidelines; even i they, arée not: actually, adaicts:

(©) Lavw Ofiicer el Adelert. Abrams =
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Rehabilitation Act

¢ he Rehabilitation Act of 1973 Is enforced
under the same legal precedent as the
ADA and covers the same conditions.

¢ Ihe Rehabilitation Act reguires federal
contractors and subcontractors with
Government contracts in excess of
$10,000, to take affirmative action to
empley, and advance n empleyment:
gualired mdividuals withr disanilities:

(©) Lavw Ofiicer el Adelert. Abrams =
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OSHA Enforcement

¢ OSHA has no specific regulations
addressing substance abuse on-the-job,
PUE It hias Issued citations te employers
whese woerkers had lllegal drugs im thelr
SyStems or Were “under the infiuence™ of;
alcehol durng Wekkplace: aceidenits:

¢ l[hese citations are Issued under OSHA'S
“General buty: Clause™ (Sectien S(@)(d) of
the @cclpatienalrSaie/ & HealthiACE Gl
L970).

(©) Lavw Ofiicer el Adelert. Abrams =
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OSHA Enforcement

¢ Citations for vielation ofi the General Duty Clause
are Issued when:

(1) the employer failed to keep its workplace free
off a “hazard;"™

(2) the hazard was “recognized™ elther by, the
cited employer individually: or by the employer’'s
Industry. generally;

(B) the recognized hiazard Was) causing e Was
lIkely e’ cause! deati oF Serieus, physical harm;
anad

(D@Hrthere wasia easiple means availapl e theit
Woeuldrelimimate: o materally reducer the iazard.

(©) Lavw Ofiicer el Adelert. Abrams =
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MSHA Enforcement

¢ 56/57.20001: “Intoxicating beverages and narcotics shall
not be permitted or used In or around mMines. Persons under
the influence off alcohel or narcotics shall not be permitted
on the johb.”

— No analegous rule for coal.
o MSHA and Appalachian States held summit in 12/04 toe
consider:
— Employer respoenses te substance abuse situations
— The miners: experience.
— Creation oii a drug-iree workplace
— Goevernmenits relein sulbstance abluse
— Role off Werkers! compensatien carrers, and

— Prionity, setting for the mine: stiostance apuse task fiorce and
INtEGrated Effolts amonalopVEMmMERL, InCdUSHY 2o and
COMMURILYAESOUICES:

(©) Lavw Ofiicer el Adelert. Abrams =
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MSHA Enforcement

+» MSHA does not keep data on mine
accldents Invelving alcehel drugs but
cited 75 violations of 5S6/57.20004 In
past S years.
— 119196, o nation's Woerkioerce Who die on

the jol test pesitive for alcohol and
ether drugs (BLS data)

— 110% o fatall Werk IRJUKES, 5% Gff Nen=
fatalWerk IRjuURES Invelve acute alcehol
IMpaITMER::

(©) Lavw Ofiicer el Adelert. Abrams =
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MSHA Enforcement

¢ On December 12, 1995, a dredge
operator was fatally injured when
he fell from a work boat into 14
feet of water and drowned. The
autepsy report showed! the
victimr's bloed! contained 0.20%
ethyl alcehel. The employee was
Intoxicated at the time the
acclident oceurred and
management permitted him te
work while under the influence.

s A maintenance manwas; fiatally,
Injured at this  eperation en
Eelbruany, 1, 1990 When ReWas
crushedwhilerdismantiing a crane
OO IR Grder te INSErt: arSection
e extend the lenath. The
toxicelogy/ repertindicated the
Victimpwashimpaired and uneer
the inflluence eff cannalls at the
el el ther accident:

(©) Lavw Ofiicer el Adelert. Abrams =
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MSHA Enforcement

The mine operator was fatally injured
at this operation on July 23, 1998 in
an accident invelving a water truck he
was operating. Medical tests indicated
alcohol levels in the victim exceeded
the legal limit permitted to eperate a
motor’ vehicle.

In 1997, the eperator ofi truck was
sitting or lying in the drift abeut ten
leet from the truck, waiting for the
loader eperater to return from the
shoep te lead! his truck. The truck
diriver, net seen by the eperator of
leader, wasi fatally injured when he
Was run ever by, the returning leader.
A pastially, consumed bottle off vedkal
was, feund inr RISt iunchr ceeler:.

A haul truck  eperater Was: fiatally/
injured en 12/24/95. The truck
OPEraterWas crushed between a i en
the 6885 levelframp and the truck he
Wasi operatng: Hherear Wheel el the
trUckethen ran eVver e Victim: Iiest
resulitsirevealedra blopd alcehol
content ofi .258, Indicating that the
Vichimawasiptexicated:

(©) Lavw Ofiicer el Adelert. Abrams =
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State Laws Impacting Drug-Free Workplace and Drug-Testing Issues
Kentucky, Virginia and West Virginia

Unemployment

‘Waorkers” Compensation
(a9 ]

WC Discounts

Drug-Tree Workplace Act

Mine-related

Disgual@ication for misconduct,
including reporting to work
“under the influencs™ or
consuming alcofiol or drugs at
work.

Denied F “imbosdcation” is the
*pronimabe cause™ of imjury,
death or disease.

Fate: Dpacnt soenlfy whebber
Axboacakion can be fom ethar

Pomie geadlabls

o=t

Entering a min=
property “under the
rfhuence” or
intowicated by
alcohol or drugs s
probibited.* Alcohol
and drugs
profibibsd infabout
mines — privake

vehicles ewemprbed.

Disgualification § discharged for
confimed positive drug test;
peformed according to
employer policy and using
certified lab **

Disgualfication durrg any wesk
of a positive pre-employment
drug best.

Wok=: ot Bed fo "mesoomolet ™
o Smbosicaiian.

Denied f injgury caused by

“imtowication” or use of ilict
drugs. Posithve dnag test or
08 BAC creabss 3 rebuttable
presumption of intoaication.

5%, discount for
dnusg-fres
waorkplace
programs
(DENE.

Aot=: Hiar
ronstRutes a
NP i naf
et bt
At feft fo HC
T ST

5o can vanyl

Those with Stabe contracts
over S10U030 must have a
CFP and indude such

prosisions im subcantracts.

Mo specific mining-
related drug
id=ritified.

Emgpdioyers cannot
require ampkoyess
to pay for reguired
madical axams.

Disgualfed i cischarged tor
misconduct related to being
“under the influence™ or
“tomicated™ ot work.

Aota: Implar b dosacnt
specXy Hhrat snfoeocation cowls’ be

Denied i inkoacation” is
cause of deathyinjury.
Employer authorzed to do
blood tests F reasceptle
suESpicion exists.

oz Dpesnt soeolfy whether
xboacation can be fom ethar
Ml dregs or atcohe!, Blood
et o't mmeasane
Ambmnsanian feval

Mecme avalanls

Surface mine
repactors can be
remiceed from
aiffice for
druniesnress.

Aoder Doesat
soacify bowy that &
fe St e
ooesn 't aooly i
MR wse of drugs.

Ermployers cam t
requine employees
to pay for reguinsd
medical &xams.

Orug tests show neosnt use; they do not show whether someone s oamrently “Intoskcabes” or "under the influenoes.”
=E Hukipk acceptaile cortifying bodies {including, Buf mot BmiBed to HHS/SAMHSA, College of American Pathaokosgy, of American Asscolation for Oinlcal Chemksbry )
EEEThie americans wiEh Disabilifies & (ADA) does not corsider drug tests 1o be & medics esamn, though obhier lass (e.g., HIFSAD da.




MSHA Rulemaking

+» MSHA has Initiated rulemaking to consider
regulatory and non-reg approaches to address
use & Impairment froem alcoholl and drugs.

¢ Comment deadline 1s Nevember 27, 2005 (text Is
in Oct. 4" Fed. Reg.)

& Seven pulic hearngs set:
— Octi. 24, Salt Lake City, Utah
— Oct. 26, St. Lours, MissouKl
— Oct. 28, Birmingham, Alakama
— Octi. 34, Lexingtion, Kentucky,
— Noewv. 2, Charlesten, West Virginiez
— Noewv. 45 Pittsburgh, PeErnsyivaniz
— Noev. 8, MSHAheadguarters, Arlingiten, Virginiz

(©) Lavw Ofiicer el Adelert. Abrams =
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MSHA Rulemaking

Comments sought on:

o Nature, extent and Impact off problem;

» Whether standard should be established for coal (and
whether M/NM standard shoeuld be changed);

» What sheuldi be prehibited and how! shoeuld impalrment e
determined;

¢ What training reguirements, should be mandated — and
What are eperaters deing new in terms o sulbstance abkuse
traInngs;

¢ Should SO. 11 require mIine GPErators, tor addiess
drtig/alceneliUser as) part e accidentiinyvesygation; and

¢ \What drug=firee Workplace programs are i placer cukrenitly
at mines, and what data demonstrate effectiveness
(Cost/heEnEits) of programs:

(©) Lavw Ofiicer el Adelert. Abrams =
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DOT Rules for Commercial Drivers

¢ Omnibus Transpoertation Employee Testing
Act ofi 1991 reqguires drug and alcohol
testing ofi safety-sensitive transportation
empleyees In aviation, trucking, railreads,

mass transit, pipelines and other
transpertation Industries.

¢ [Ihe rules apply, e Operators ol

commercial motor vehicles, both intrastate
and interstate.

(©) Lavw Ofiicer el Adelert. Abrams =
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DOT Rules - CDL

¢ DOT publishes rules on who must conduct drug and alcohol
tests, and these are codified at 49 CER Parts 40 and 382.
See http: /Wi, dot.aev/est/dapc/edapc fad. htmi for
answers to common questions.

¢ Required tests include pre-employment/pre-duty,
(rjeasonable suspicien, randem, post-accident, and return te
Uiy,
¢ “Commercial Moter Venicle™ means a motor vehicle used: in
COMIMErCE 1o transpert Ppassengers, or property. Iff the vehicle
— Hasi a gress, combination Welghit rating ol 26,004 er more
POURGS, OF

— S et any/ Sizerand s used i the transpoertation ef materals
Ieund 16 ke hazardeusHior the PUFPGSES) Ol the! IHazardeus
Vigteraistliranspoirtation andiwhich reguire the moeter VenRicle

Lo be placarded:
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http://www.dot.gov/ost/dapc/odapc_faq.html

DOT Rules - CDL

¢ The critical program element will be to
test drivers In positions that require the
driver to drive CMVs and perform
attendant safety-sensitive functions.

¢ Employer must formulate controlled
substances and alcohol policies,
communicate them to CDL drivers, and
conduct testing.

¢ The goals of these activities are to
enhance worker productivity and safety
and ensure positive acceptance of the
program.
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DOT Rules - CDL

The DOT’s FMCSA regulations require that the following
program elements be implemented or updated:

¢ A policy statement on controlled substances use and alcohol misuse in the
workplace

¢ Supervisor education and training program

¢ A controlled substances and alcohol testing program for persons, used in
duties requiring the driving of CMVs

+ Evaluation of the driver who has violated the controlled substances and
alcohol regulations

+ Administrative procedures for recordkeeping, reporting, releasing
information, and certifying compliance
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DOT Penalties

Penalties are assessed administratively by the FMCSA for
violations of parts 382 and 40 and administrative orders
may be issued to bring about satisfactory compliance.

The maximum amounts of civil penalties that can be
assessed for regulatory violations are established in the
statutes. The determination is based on defined limits and
consideration of information concerning the nature,
circumstances, extent and gravity of the violation, degree
of culpability, history of prior offenses, ability to pay, effect
on ability to continue to do business, etc.

Criminal penalties may be sought against a motor carrier
(employer), its officers or agents, a driver, or other persons
when it can be established that violations were deliberate
or resulted from a willful disregard for the regulations.

Criminal penalties may be sought against an employee only
when a causative link can be established between knowing
and willful violation and an accident or the risk thereof.
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FMLA Reguirements

o Family and Medical Leave Act (FMLA) permits
Workers to take reasonable unpaid leave for
certain family events and medical reasens.

¢ The Wage and Hour Division of the U.S.
Department of Labor enforces the EMILLA.

o EMLA proevides that employers with 50 or mere
employees must allow employees Whe werked at
least: 12 moenths andl 1,250 heuks te) take up: te
12Wweeks, off tnpald leave te care fer thelr ewn
Serieus medical condrtien, Whilchl reRders; them
UnRavierto) perierm essenaljen iURCHeNRS.
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FMLA Reguirements

¢ \Workers exercising FMLA leave have their jobs
protected, which means that the employees
cannot be fired while on leave or retaliated
against for reguesting leave and further, and
they must be given the same jolb or a similar jold
When they return.

¢ The employer must continue group health
Insurance henefits during the employee’s leave
ORI the same terms that it provicded them wiaen
the empleyee Was Woerking -

¢ The EMICATIRteriaceswWith suhStance aplse ISSUES
PECALSE anl empleyee s decision terSeek In:-
patient treatment for alceholism or dirtigl addiction
gualiiies: as; treatment fior a - Sereus medical
COREIeR:=
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FACTS About Substance Abuse

¢ FACT: The majority (74 percent) of current (past month)
lllicit drug users 18 or older are working either full-time or
part-time.
— This means that 12.4 millien drug addicts are actively:

employediin the workplace, with the highest percentage
working In the construction Industry.

o FACT: The job classification with the highest rate off active
dirug use (17.2 percent) and illicit drug use within the past
year (25.9 percent) Is “Construction SUpRervIser.” An
additienal 13 percent ol supervisers admit to current heavy.
alcehel use.

— [hat means the unsaie and negligent actions off the: drug-using
superviser willthe' directly impuited e the employer: or
pPUfpPEseSs of tort lianility and VISHA/OSHA ERiGrCEmMENT actions,
pecause these Individuals: arer considered “agenits: oif
management:

(©) Lavw Ofiicer el Adelert. Abrams =
20)0)5) 37



FACTS About Substance Abuse

¢ FACT: Drug users at a minimum consume almost
twice the medical benefits as nenuUsers, are
absent 1.5 times as often, and make more than
twice as many. Workers: comjpensation claims.

¢ EACT: Positive drug test rates are INCREASING
IN| certain; areas (Oregoen has 6.9% pesitive test
rate In 2005 — up 18% in jol applicants)

o EACIE Altheugh marjuansa IS mest-detected
drtg, methamphetamine: IS grewingl astest
(pesitve test rate upr 5% etWween: 2005 and
20)0)2h)°
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Conclusion

¢ Accidents and injuries create severe hardships,
not just for the victims, but alse for the
employer.

¢ A serious drug/alcehol related mncident can shut
doewn a small eperation due: te the financial
Impact froem litigatien.

¢ lhere Is clear evidence that utilizatien off a
Sulstance: aplse: prevention progrkam will
ultimatelys save lIVEs ofi the! SUBRSTaNCES alUSERS
and these they/ Werk Wit

9 Donrt et yourr company. be: the employer el chelce
e active dilg adaicts aned alcenelics!
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Acele L. Aprams;, ESq., CVISE

501-595-5020



mailto:safetylawyer@aol.com
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